IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WAYNE A. W GGE NS . CGVIL ACTION
V.
BOSTON SCI ENTI FI C CORPORATI ON . NO. 97-7543

VEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. April 8, 1999

Presently before this Court are the Plaintiff Wayne A
Wggins's Mtion for Correction, Clarification, Reconsideration,
and alternatively, Certification for Appeal (Docket No. 24), the
Def endant Boston Scientific Corporation s response thereto (Docket
No. 27), and Defendant’s Mdtion for Summary Judgnent (Docket No.
26), and Plaintiff's response thereto (Docket No. 28). For the
foregoi ng reasons, the Plaintiff’s Modtion is DEN ED and Def endant’ s

Mbtion i s GRANTED

. BACKGROUND

This is a products liability case. On Decenber 15, 1997,
Wayne A. Wggins (“Plaintiff” or “Wggins”) filed the instant suit
agai nst Boston Scientific Corporation (“Boston Scientific” or
“Defendant”) alleging negligence and strict product liability
pursuant to the Restatement (Second) Torts, 8§ 402(a). W ggi ns

al | eges that Boston Scientific is strictly liable to himfor



allowng a guide-wire to break and remain in his heart during a
routine nmedi cal procedure.

Viewed in the light nost favorable to the Plaintiff, the
facts are as follows. Wggins underwent a cardiac catherization
whi ch uncovered a blocked |arge obtuse nmarginal vessel on his
heart. In response, the treating cardiol ogist, Frank C. M Geehi n,
11, MD., perfornmed angi oplasty and a stenting procedure using a
gui de-wi re manufactured and distributed by Boston Scientific and
its subsidiaries. The procedure itself was successful. However,
at the conclusion of the procedure, upon w thdrawal of the guide-
wire, it fractured and remained inside the heart. Dr. MCeehin
deci ded not to renove the guide-wre.

On Novenber 23, 1998, the Defendant filed four notions in
limne seeking to preclude the Plaintiff from offering: (1)
evi dence of possible future consequences of the present injury; (2)
expert testinony concerning possible future consequences; (3)
evidence of his anxiety concerning his present injury and the
prospect of its future consequences; and (4) evidence of product
liability. On January 7, 1999, this Court rendered an opinion
granting all four of the Defendant’s notions in |imne holding that
Plaintiff has not suffered a “conpensable injury.” The notions
currently before the Court have resulted fromthat decision.

On January 8, 1999, the Plaintiff filed a notion

requesting this Court to reconsider its January 7, 1999 Menorandum



and Order. Mor eover, the Defendant alleges that the January 7,
1999 Menorandum contains three factual m sstatenents. The
Plaintiff al so requests, | f it denies his notion for
reconsideration, that this Court either, sua sponte, grant sunmary
j udgnent pursuant to Federal Rule of G vil Procedure 56, or certify
the matter pursuant to 28 U S.C 8§ 1292(b). The Defendant fil ed
its response thereto on January 19, 1999. The Defendant also fil ed
a notion for summary judgnent on January 19, 1999. The Plaintiff
filed his response thereto on January 25, 1999. The Court now

considers the parties’ notions.

1. DI SCUSSI ON

A. ©Mdtion for Reconsideration

1. Standard

It is unsettled anong the courts howto treat notions to
reconsi der:

The [United States] Suprene Court has noted
that “[s]uch a notion is not recogni zed by any
of the Federal Rules of Cvil Procedure. The
Third Circuit has sonetines ruled on such
noti ons under Federal Rule of G vil Procedure
59(e) and at other times under Rule 60(b). A
motion to reconsider may, therefore, be
treated as a Rule 59(e) notion for anmendnent
of judgnent or a Rule 60(b) notion for relief
fromjudgnment or order.

Br oadcast Music, Inc. v. La Trattoria E., Inc., No. ClIV.A 95-1784,

1995 W. 552881, at *1 (E.D. Pa. Sept. 15, 1995). 1In this case, the

Court will treat the instant notion for reconsiderati on as a notion
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pursuant to Rule 59(e), rather than as a notion pursuant to Rule
60(b).

Federal Rule of Gvil Procedure 59(e) provides in
relevant part that “[alny notion to alter or anend a j udgnent shal
be filed no later than 10 days after entry of the judgnent.” Fed.
R Cv. P. 59(e). Cenerally, a notion for reconsideration wll
only be granted if: (1) there has been an intervening change in
controlling law, (2) new evidence, which was not previously
avai | abl e, has becone available; or (3) it is necessary to correct
a clear error of law or to prevent manifest injustice. Reich v.
Conpton, 834 F. Supp. 753, 755 (E.D. Pa. 1993) (citing Dodge v.

Susquehanna Univ., 796 F. Supp. 829, 830 (MD. Pa. 1992)), aff’'d in

part, rev’d in part, 57 F.3d 270 (3d Gr. 1995); MDowell Gl

Serv., Inc. v. Interstate Fire & Cas. Co., 817 F. Supp. 538, 541

(MD. Pa. 1993). Furthernore,

“Wth regard to the third ground,... any
litigant considering bringing a notion to
reconsi der based upon that ground should
eval uate whet her what nay seemto be a clear
error of lawis in fact sinply a disagreenent
between the Court and the litigant.” Motions
for reconsideration should not relitigate
issues already resolved by the court and
shoul d not be used “to put forward additional
argunments which [the novant] could have made
but negl ected to nmake before judgnent.”

Conpton, 834 F. Supp. at 755 (quotations and citations omtted).

2. Analysis

In the instant notion, the Plaintiff does not all ege that
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t here has been any change in controlling |aw or that there is any
new y di scovered evidence. Moreover, Plaintiff does not assert
that the Court nust act to prevent nmanifest injustice. Plaintiff
can only succeed, t her ef ore, on the third ground for
reconsideration, to “correct a clear error of law resulting from
its earlier order on Defendant’s notions in |imne. Wal ker v.
Spiller, No. CIV.A97-6720, 1998 W 306540, at *2 (E.D.Pa. Jun. 9,
1998) (citing Smith, 155 F. R D. at 96-97). Al though Plaintiff does
not state precisely that this Court’s previous rulings were a cl ear
error of law, it is the prem se of each of his argunents. (See
Pl.’s Mot. 5-9.) The Court will address Plaintiff’s argunents as

they relate to each of notion in |imne.

a. Evidence Concerning Future Harm From Physical I njury

In Simmons v. Pacor, Inc., 543 Pa. 664, 674 A 2d 232

(1996), the Pennsylvania Supreme Court held that asynptomatic
pl eural thickening, i.e., unacconpani ed by disabling consequences
or physical inpairnent, is not a conpensable injury. 1d., 674 A 2d
at 236. The Pennsyl vani a Suprene Court expl ai ned that:

We conclude ... that the natural extension of Marinari
[v. Asbestos Corp., Ltd., 417 Pa.Super. 440, 612 A 2d
1021 (1992)], is to preclude an action for asynptomatic
pl eural thickening since Appellants are permtted to
commence an action when the synptons and physical
i mpai rment actually devel op. The diagnosis of
asynptomatic pleural thickening has no statute of
[imtations ramfications regarding a claim alleging a
nonmal i gnant physi ol ogical inmpairnent. A plaintiff is




also permtted to file a subsequent suit if and when
cancer devel ops.

Inits January 7, 1999 Menorandum this Court noted that
t he Si mmons progeny “abolishes clainms for increased risk and fear
of cancer where cancer is not present, thus elimnating the
recovery of danages based on a speculative future event, the

possi bl e occurrence of cancer.” Wqggins v. Boston Scientific

Corp., Cv.A No.97-7543, 1999 W 94615, *2 (E.D. Pa. Jan.7, 1999).
Consequently, this Court held that “a claimfor enhanced risk of
heart failure and fear of heart failure due to the existence of a
foreign object in a vessel of the heart is not actionable if no
synptons have yet devel oped.” Id. As in Sinmmons, this Court
expl ained that Wggins could bring his suit when a conpensabl e,
actionable injury devel oped. [d. at *4.

In the instant notion, Plaintiff reiterates the sanme
argunents that he nade in response to the notion in [|imne.
Plaintiff argues that this case is distinguishable fromthe Si nmmons
progeny in that “Wggins already ‘has cancer,’” [but] is sinply
asynptomatic.” (Pl.’s Mot. 5.) This argunment is unpersuasive.

As in Simons, Wggins has been diagnosed with a
condition that i s unacconpani ed by di scerni bl e physi cal synptons or
functional inpairnent. Simons was di agnosed with “asynptomatic”
pl eural thickening (the formation of calcified tissue on the

pl eura, the menbranes surrounding the lungs), whereas Wggi ns has
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been di agnosed with a thronbegenic (clot producing) condition that
is “asynptiomatic.” Sinmmons saw a specialist, who informed him
t hat pl eural thickening due to his asbestos exposure increased his
ri sk of contracting cancer and nesot heli oma. W ggi ns has been tol d
that his thronbegenic condition caused by the guidew re increases
hi s chances of having heart failure or a stroke. This Court finds
that Wggins’s condition is anal ogous to Si mmons, and thus W ggi ns
does not yet have any damage.

This Court also finds instruction fromthe Third Crcuit

in Angus v. Shirley, 989 F.2d 142 (3d Cr. 1993). In Anqus, the

Third Grcuit determned that a plaintiff who had a defective val ve
inplanted in her heart, but which had not yet malfunctioned, did
not suffer froma direct physical injury. [Id. at 147. Wile the
valve had not yet nmalfunctioned, Angus learned that it was at
significant risk and could cause her death. Id. Simlarly,
W ggins has not suffered from a conpensabl e physical injury even
t hough hi s chances of heart failure or a stroke have been i ncreased
by the presence of the guide-wre.

Plaintiff's reliance on Martin v. Johns-Mnsville Corp.,

469 A.2d 655 (Pa. Super. 1993) is msplaced. In Martin, the
Pennsyl vania Superior Court allowed the plaintiff to present
evi dence of his increased risk of future harm (the devel opnent of
br onchogeni ¢ carci nona) because plaintiff nmanifested a physically

di scernable injury, "chronic obstructive lung disease wth



asbestosis.” Id. at 659. In this case, Wggins does not have a
di scernabl e physical injury. Plaintiff refers to his condition as
“asynptomatic,” and admts that the future is “uncertain” dependi ng
on “what will happen to the clots.” (Pl.’s Mot. 5.) It was not a
mani fest error of law, therefore, to preclude the Plaintiff from

of fering evidence regarding his increased risk of future harm

b. Plaintiff's Expert Report on Causati on and Danmage

Relying on the rationale for precluding Plaintiff from
of fering evidence regarding his increased risk of future harm this
Court has held that “Plaintiff is precluded from introducing
evi dence that the fractured gui de-w re nmay cause future damage; for
exanpl e, may cause an artery to close or may cause a nyocardi a
infarction to occur.” Wagqgins, 1999 W 94615, at *2. In the
instant notion, Plaintiff argues that this Court erred because
“there are current damages, and those current damages may inspire
future consequences.” (Pl.’s Mot. 6.) As this Court stated above,
however, Plaintiff does not suffer from a discernable physica
injury. Moreover, Plaintiff’'s expert, Frank C. McGeehin, Ill, MD
(“Dr. MGeehin”), opined that this condition “to a reasonable
medi cal certainty, will likely cause that artery to close, and a
possi bl e myocardial infarction to occur.” Waggins, 1999 W. 94615,
at *2. Such testinony has been found to be too speculative. In

Si nmons, the Court noted that:



[t]he injury in an enhanced risk claimis the antici pated

harmitself ... [This] is inherently specul ati ve because
courts are forced to anticipate the probability of future
injury.

Si nmons, 674 A .2d at 239 n.11 (quoting In re Paoli R R Yard PCB

Litig., 916 F.2d 829, 850-51 (3d G r. 1990)). Accordingly, this
Court did not commt a manifest error of law in precluding

Plaintiff’'s expert’s testinony.

c. Evidence Concerning Plaintiff’'s Al eged Enoti onal Damage

It is the general rule in Pennsylvania that no recovery
of damages for injuries resulting fromfright or nervous shock or
mental or enotional disturbances or distress is possible unless
they are acconpanied by physical injury or physical inpact.

Si mons, 674 A 2d at 238 (citing Knaub v. Gotwalt, 422 Pa. 267, 220

A 2d 646 (1966)). Plaintiff argues that this Court erred in
precl udi ng any evi dence in support of his enotional damage because
“there is current inpact; a current injury.” (Pl.’s Mot. 7.) This
Court nust disagree.

In Sinmmons, the Pennsylvania Suprene Court refused to
find that the pleural thickening establishes a sufficient "inpact"
to warrant recovery for nental anguish. Sinmmons, 674 A 2d at 238.
The Court explained that:

Those cases which base recovery upon an "inpact" rather
than an injury involve plaintiffs who have w tnessed a

traumati c physical injury to a close famly menber.

Si nmons, 674 A 2d at 238 (citing N ederman v. Brodsky, 436 Pa. 401,




261 A .2d 84 (1970); Sinn v. Burd, 486 Pa. 146, 404 A 2d 672
(1979)). As in Simons, “[t]the instant circunstances are not
anal ogous since we have held that no physical injury to any party
has been established.” Sinmons, 674 A 2d at 238.

Moreover, as this Court has previously noted, the Court
of Appeal s faced a situation anal ogous to the present case i n Angus

v. Shirley, 989 F.2d 142 (3d Cr. 1993). In Angus, a plaintiff

alleged intentional infliction of enotional distress against the
manuf acturer of a valve inplanted in her heart. The valve had not
mal f uncti oned, however, she learned that it was at significant risk
and coul d cause her death. 1d. at 147. As a result, she cl ai ned
to have suffered severe nental anguish, with resulting "physica

ail rents" such as sleep disturbances, panic attacks, breathing
difficulties, headaches, and insommi a. Id. at 144. The Anqus
court affirnmed the dism ssal of the action on unrel ated grounds.”
Id. at 148. Nonet hel ess, the Court in Angus noted that the
plaintiff had not suffered froma direct physical injury and thus
could not state a cause of action for intentional infliction of
enotional distress. Id. at 147. Simlarly, Wggins has not
suffered froma conpensabl e physical injury. Although the guide-
W re was not intended to remain in Wggins, he currently suffers no
objective and identifiable injury. Thus, this Court did not commt
a manifest error of law in precluding Wggins from introducing

evi dence in support of his alleged enotional danage claim
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d. Evidence Concerning Product Liability

To sustain a strict product liability claima plaintiff
must prove that the product was defective, that the defect existed
at the tinme the product left the defendant's control and that the
defect in the product proxinmately caused plaintiff's injuries.

Giggs v. BIC Corp., 981 F.2d 1429, 1432 (3d Gr. 1992) (citing

Berkebile v. Brantly Helicopter Corp., 462 Pa. 83, 337 A 2d 893,

898 (1975)). Based on its finding that Wggins has not yet
suffered any conpensable injuries, the Court found that Plaintiff
could not establish a prima facie case of products liability.
W agi ns, 1999 W. 94615, at *4. Consequently, this Court precluded
Plaintiff “fromproceeding on a product liability cause of action.”
Id. In his notion, Plaintiff nmerely repeats his earlier argunents
that “there is current injury.” (Pl.”s Mt. 8.) Because
Plaintiff’s argunent has been thoroughly resolved, this Court wll
not reconsider its wearlier order precluding Plaintiff from
proceedi ng on his products liability action agai nst the Def endant.

Thus, Plaintiff’'s Mtion for Reconsideration is deni ed.

B. Motion to Correct Factual M sstatenents

Plaintiff alleges that this Court’s January 7, 1999,
Menor andum cont ai ns three factual m sstatenents. First, Plaintiff

contends that this Court, at footnote one, on page one of the
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background section of the Menorandum inproperly characterized
Plaintiff’s request of damages. |In the January 7, 1999 Menorandum
the Court stated that the Plaintiff was seeking “an award of the
expenses nade necessary by the in-patient hospitalization which
resulted fromthe failed catherization.” Waggins, 1999 W 94615,
at *1. The Court noted that:

This request is directly in conflict with Plaintiff's

representation in his conplaint that "the proxinm

portion of this obtuse margi nal vessel was successfully

"stented’ and the superior ranmus of the obtuse marginal

vessel was successfully dilated with angi oplasty."” (See

Pl."s Complaint P 9.) Moreover, Plaintiff has presented

no evidence of additional expenses incurred in the

catherization procedure due to the fracture of the

gui de-wi re.
Wggins, 1999 W 94615, at *1 n.1. Plaintiff asserts that his
position is not inconsistent because al though the catheterization,
whi ch was an out pati ent procedure, was successful, the fracture of
the guidewire resulted in an inpatient stay. (PI.”s Mt. 2-3.)
Plaintiff contends that “it is the expense associated with the
i npatient procedure nade necessary by the flawed guidew re which
[ he] seeks to recover.” (rd. 3.) The Court finds that no
m sstatenment was made. Plaintiff’s conpl aint does not delineate,
wth any specifity, the expenses arising out of the in-patient
procedure from the out-patient procedure. |ndeed, the Conpl aint
does not indicate that the hospitalization was converted from out -

patient to in-patient.

Second, Plaintiff correctly points out that Plaintiff was

12



not intending to call a mechanical engineer at trial. Rather the
mechani cal engi neer was Defendant’s expert. Third, Plaintiff
correctly indicates that his expert’s report did not utilize the
term “silent infarct.”? None of Plaintiff’s three points of
“correction,” however, have any material inpact on this Court’s
hol di ng. Thus, Plaintiff’s request for correction is denied as

nmoot .

C. Mdtion for Sunmmary Judgnent

1. Standard
Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for sunmary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to

go beyond the nere pleadings and present evidence through

1Specifically, the Court stated that “according to the Plaintiff, Dr.
McGeehin woul d testify that the wire “my have caused a ‘silent infarct.”
Wight, 1999 W. 94615, at *2. More inportantly, however, the Court properly
noted that Dr. McGeehin opined that this condition “to a reasonabl e nedi cal
certainty, will likely cause that artery to close, and a possi bl e nmyocardi al
infarction to occur.” Waggins, 1999 W. 94615, at *2. As the Court expl ai ned
above, this testinmony is too specul ative.
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affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

non- novant . See Big Apple BMN Inc. v. BMNof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
sunmary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing sunmary judgnent nust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. lLocal 825, 982 F.2d 884, 890 (3d G r. 1992).

2. Analysis
The Defendant asserts that “[s]ince there is no danage,
there is no cause of action.” (Def.’s Mem 3.) Plaintiff does not
di sagr ee. (Pl.”s Mem 2.) As this Court has stated above, the
Plaintiff has not suffered an actionable, identifiable injury.
Accordingly, summary judgnment is proper and is granted. See
Si mmons, 543 Pa. at 236 (finding no cause of action because

plaintiff had not suffered a conpensabl e physical injury).
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This Court's Final Judgnent follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WAYNE A. W G3 NS : CGVIL ACTION
V.
BOSTON SCI ENTI FI C CORPORATI ON NO 97-7543

FI NAL JUDGVENT

AND NOW this 8th day of April, 1999, upon
consideration of the Plaintiff Wayne A Wggins'’s Mtion for
Correction, darification, Reconsideration, and alternatively,
Certification for Appeal (Docket No. 24), the Defendant Boston
Scientific Corporation’s response thereto (Docket No. 27), and
Defendant’s Modtion for Summary Judgnent (Docket No. 26), and
Plaintiff’s response thereto (Docket No. 28), IT IS HEREBY ORDERED
that the Plaintiff’'s Mdtion is DENIED and Defendant’s Mdtion is
GRANTED. I T IS FURTHER ORDERED t hat :

(1) Plaintiff’s Conplaint is DI SM SSED.

(2) The Cderk SHALL mark this case as cl osed.

BY THE COURT:

HERBERT J. HUTTON, J.



